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Constitutional Recognition of Animals — Cases from Abroad (1st Draft)

BEEYIH 9 & (EAST)/2021.1.7
BIEE: 30 PR
ZR 2
&/ Introduction

FEFRABEIZR T > BAICE BT ZEHIR (5 > DU N REVRERIFIZRFS © [k - FOEHN
et N ERAAAR B EETA & EEAYINEE -

In the modern state, constitutions govern the relationships between state institutions, and typically
the rights and duties of individuals within the state. However, constitutions also have an important

role in establishing the fundamental values of the people they are intended to govern.

EEEEGEEESZCUERNIEMZRMARAE - fId - OIS B EENS R R
KM 2 ER(Pacha Mama)i BT8R - Sl PRIEK H ZRAESO4ERE - FIAEFIRIEAIRER - 2

These values are locally variable and responsive to the specific cultures and beliefs of the individuals
who make up the state. For instance, the constitution of Ecuador celebrates the Pacha Mama, an
indigenous conception of Mother Earth, and bequeaths nature rights to maintenance, regeneration,

and restoration.

g > S ZERE AT IR 73T 2 HER: - Hep o B — SRS A REVIRENAE L
MRS, - BB > AT 7 EEhre A AR - e RGP eI E 8 koA b
FYHIAL -

However, constitutions also share many common threads. Among these is an emerging tendency
among nations to inscribe animal protection within their foundational documents. This tendency is
motivated by a growing scientific understanding of animal sentience and a burgeoning recognition of

the moral value of animals, with an aim to elevate the legal status of non-human animals.

HIR L Eteft TR EERNINE - 5t THERESYIIREEEAZIAN B U AR
BT - BNV EI R F & - 2R St e IR fER e AR e Al
WAFE -

> Republic of Ecuador. (2008). Constitution of the Republic of Ecuador.
https://pdba.georgetown.edu/Constitutions/Ecuador/english08.html
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Practically, this has several key effects. Firstly, it ensures the interests of animals are given due
consideration in the event they conflict with other objectives recognized at the constitutional level.

Secondly, it impels legislators to take animal interests into account when making laws.

Pr T EACARAIREZAN - ANNENRE T BUaH ARSI A EERESE - &
A DU BB B RIS > DU R B G o

In addition to the above legal implications, the content of constitutions has potent symbol importance
as a declaration of the common ideals and values of the political community. This influence can

provide a basis for government policy making, or shape the public discourse.

& 45 Precedents in Multi-National Texts

FEAEFNEYIRE ABIYERFR] > BYOReEnVE S e S Bl ik T B G H tm > B LR
ZER T B IR R B PR R Z B EE A

The incorporation of animal protection in national constitutions is closely mirrored by the rising
prominence of animal protection ideals in other multi-national agreements or guidelines,

underscoring its broad acceptance as in issue global concern.

1968 4 > WONELE G310 1 (BUNRIRERmEIYI &N LY) - BB SRS RS ~ 9
T EHEINRE AL WAATE N EL A RE B BN BRI B -

In 1968, the Council of Europe released the European Convention for the Protection of Animals
during International Transport followed by conventions protecting animals in farming, at slaughter,
used in science, and companion animals, recognizing that the dignity of mankind cannot be

separated from the respect it owes to animals and the environment.

2004 ££ - MFREYIEAHER (OIE) HBH T ElEeREYEN G Wb T ERANIKAE
BRI AL T G TN EN R T -

In 2004, the World Organisation for Animal Health (OIE) held the first Global Conference on Animal
Welfare, setting the ground for the addition of animal welfare chapters to the Terrestrial and Aquatic

codes.

¢ deLeeuw, W. (2004). The Council of Europe: What Is It? In National Research Council (US) Institute for Laboratory
Animal Research, The Development of Science-based Guidelines for Laboratory Animal Care: Proceedings of the
November 2003 International Workshop. National Academies Press (US).
https://www.ncbi.nlm.nih.gov/books/NBK25397/
7 World Organisation for Animal Health. (2004). Global conference on animal welfare: an OIE initiative.
https://www.oie.int/doc/ged/D706.PDF
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In 2006, the International Finance Corporation, under the World Bank Group, released its first Good
Practice note on animal welfare which sets out the IFC’s lending principles for livestock operations,
and states the group “has and will continue to decline projects where the system is incompatible with

acceptable, science-based animal welfare standards.”

5 544, (World Trade Organization) ££ 2014 S EFEMEFGA S ZIRFIHIFRAFZ —
b BIFRE F o B AR B IRE R R4 -

Animal welfare conditions have also been incorporated in international trade agreements, with the
World Trade Organization recognizing that animal welfare provides sufficient grounds for nations to
restrict trade in 2014.

R E - EPIEAEBIIESE Rl - AFEE - HENUERENVEREH S
The growing prominence of animal welfare in such contexts is indicative of its status as an issue of
international importance, with implications for animal industries, finance, public health, trade, and

human morality.

EXfE2%fZ International Progress
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There are at least nine nations that have incorporated animal protection into their constitutions. While
animal protection is incorporated in each of these documents in distinct ways. Some obligate citizens
or the government to take an active role in protecting animals. Others acknowledge the dignity of
animals, or require that they are not subjected to cruelty. Each acknowledges the interests of animals

as individuals.

iR R LB R 5T 19 AL REMEEERGALIRY 24% - MFIAIREON - 52
VA=K

8 World Trade Organization. (2014). DS400: European Communities — Measures Prohibiting the Importation and
Marketing of Seal Products. https://www.wto.org/english/tratop _e/dispu_e/cases_e/ds400 e.htm
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The nine nations that have incorporated animal protection account for approximately 1.9 billion

people, or around 24% of the global population. They are located in Europe, Asia, and Latin America.

HATE&AT S ERFGIREFYIREA TN L & ET) » SR TSRS T RIHyEEE: - Bt
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In numerous jurisdictions there are active campaigns to add animal protection to their constitutions,
or campaigns that have recently succeeded in doing so, underscoring the role animals occupy in

societies around the world.

2020 4 6 A » — TR RATIMFIG A REENTEAATIRE WAL T (Viadimir Putin)
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$15] > S 2020 4F 7 FIIE T ARRIRTE (BN SRR BV R A AR -

In June 2020, a proposal to add animal rights protections to the Russian constitution gained an
influential supporter in Russian President Vladimir Putin. In a meeting with ecologists and animal
activists, the powerful Russian leader stated “it is a highly needed and necessary thing to enshrine
these norms which will let us feel civilized in the basic law.” The proposal, which requires the
government to ensure the “responsible treatment of animals in society,” passed a public vote in July

2020, making Russia the latest country to enshrine animal protection in its constitution.

M —BHREENE S T 51 g gy - TOREWIORERIR B AT & AT - AT
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In Chile, a coalition of lawyers sparked a campaign to make animal protection a tenet of the new
Chilean constitution. The campaign proposes that the constitution recognize animals as individuals
with their own interests, their sentience and dignity, and the state’s duty to protect them. The proposal
has garnered the support of 50 animal protection organizations and 26 academics from a cross-section
of universities. On October 25, 2020, Chile voted overwhelmingly to rewrite the country’s
constitution, with 78.2% in favor. The new constitution will enter a drafting process before being

voted on at a referendum in 2022.

9 Rainsford, S. (2020, July 2). Putin strongly backed in controversial Russian reform vote. BBC News.
https://www.bbc.com/news/world-europe-53255964
10" Gandara, F. (2020, October 1). New Campaign to Put Animals in The Constitution. Chile Today.
https://chiletoday.cl/new-campaign-to-put-animals-in-the-constitution/
' McGowan, C. (2020, October 26). Celebrations as Chile votes by huge majority to scrap Pinochet-era constitution.
The Guardian. https://www.theguardian.com/world/2020/oct/26/chile-vote-scrap-pinochet-constitution
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In Korea, animal advocates launched a campaign for the admission of animal protection into Korea’s
constitution in the lead up to the 2017 presidential election. The campaign seeks to establish animal
protection as an obligation of the state. Eight influential Korean and international organizations have
since formed the Korea Animal Rights Coalition for Constitution Reform to support the amendment.
The campaign has demonstrated significant traction, with the animal protection provision included in
the constitutional amendment bill tabled by President Moon Jae-in in March 2018.  While the clause
did not make it to the vote in the National Assembly in May 2018, the campaign is not over. The
package of constitutional amendments is yet to pass through the National Assembly, and is likely to
be reintroduced following a resounding election win by President Moon and his Democratic Party in
April 2020.

H AT~ BAA]  FIE RIS R Rt & A R E P R AR -

There are also ongoing campaigns to campaigns to incorporate animal protection into the
constitutions of The Netherlands, Italy, South Africa, and Finland.

BB R ATHYTHRE Effects of Animal Protection in the Constitution
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Incorporating animal protection into the constitution does not endow animals with rights. Nor does it
mean animal interests will always take precedence. Rather, it ensures they are given due consideration

in diverse, modern societies among many interests, sometimes competing.

12 South Korean animal groups unite in supporting the inclusion of animal protection in a revised constitution. (2018,
April 17). Humane Society International. https://www.hsi.org/news-media/korea-constitution-animals-041718/
13 He-suk, C. (2018, March 20). Moon seeks ‘direct democracy’ though Constitution amendment. The Korea Herald.
http://www.koreaherald.com/view.php?ud=20180320000782
14 Ilbo, J. (2018, July 29). Korea JoongAn Daily.
https://koreajoongangdaily.joins.com/news/article/article.aspx?aid=3051231
15 World Animal Net. (2017). Animal Protection and Constitutions. https://worldanimal.net/animal-protection-
constitutions
16 Peltonen, M. (2020). Fundamental animal rights must be written down in the Constitution, says a researcher.
https://www.helsinki.fi/en/news/society-economy/fundamental-animal-rights-must-be-written-down-in-the-constitution-
says-a-researcher
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The effects of animal protection in the constitution are perhaps most obvious in its absence. In this
regard, German case law provides several illuminating examples prior to Germany amending its

constitution in 2002.
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In one notable case, an artist covered a bird in a glue-like substance comprised of egg yolks and
ground meat as an exhibit supposedly representing the plight of humans in modern society. Held
down by the substance, the bird struggled to walk and was unable to fly. The Animal Welfare Act at
the time had clear restrictions on abusing animals for exhibitions of this nature, stating “[i]t is
forbidden to use an animal in a film, public show, advertisement, or similar display if pain, suffering,
or injury of the animal will result,” and the artist was thus charged with animal cruelty. The circuit
court acknowledged that the exhibition caused the bird suffering and pain. However, because freedom
of artistic expression was protected in the constitution while the animals were not, the court ruled that
artistic expression trumped concerns for animal welfare concerns. In this case, despite the presence
of strong animal welfare laws, the lack of constitutional recognition meant even the most basic

interests of animals were unable to be protected.

15— (2 B R 2B - *fﬂﬁﬁ%ﬁﬁﬂﬁ”r%}& TN > T e ERE)
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In another high profile case, a college teacher planned research in which he would sew shut the eyes

of primates for one year, before binding them to primate chairs for up to six months to conduct visual

17 Nattrass, K. (2004). ... Und Die Tiere” Constitutional Protection for Germany’s Animals. Animal Law, 10:283, pp
293-294. https://www.animallaw.info/article/und-die-tiere-constitutional-protection-germanys-animals
18 Nattrass, K. (2004). ““... Und Die Tiere” Constitutional Protection for Germany’s Animals. Animal Law, 10:283, pp
294. https://www.animallaw.info/article/und-die-tiere-constitutional-protection-germanys-animals

21

21



exercises. Upon being refused a permit to conduct the research, the teacher sued, claiming the
constitution protected his freedom to pursue research. The court agreed, ruling that the freedom of
research contained in the constitution usurped any safeguards in the Animal Welfare Act. Again, laws
instituted to protect animals failed to serve their purpose, and the exclusion from animals from the

constitution saw their needs take a backseat to less pressing human interests.

TEBE TN ABIORaE m] DLR R R SRR 050 - AR BU AT AR R KB 2
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Inscribing animal protection in the constitution is the antidote to such lapses, giving courts and
legislators the ability to properly consider the interests of animals. It is an important step in ensuring
the legal status of sentient beings, and ensuring they are protected in a balanced manner, alongside
other important freedoms and rights. Again, international case law provides guidance on the real
world effects of this significant change, and in particularly, how it is applied when it collides with

other interests.

B2 5 H Freedom of Profession
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Freedom of profession is sometimes raised as a reason to reject the inclusion of animal protection on
the constitution, based on fears that such a provision would impede on the freedom of animal

industries to carry out their business. Again, the reality is much more nuanced.
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This can be witnessed in a German case concerning the culling of male chicks. Approximately 45
million male chicks are killed shortly after birth each year in Germany—usually by maceration or
gassing—as they do not provide economic value to the egg industry. While Germany’s Animal

Welfare Act stipulates that no-one is permitted to cause an animal pain, suffering, or damage without

Y Nattrass, K. (2004). “... Und Die Tiere” Constitutional Protection for Germany’s Animals. Animal Law, 10:283, pp

293. https://www.animallaw.info/article/und-die-tiere-constitutional-protection-germanys-animals
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“reasonable grounds,” scholars note that prior to the 2002 constitutional amendment “virtually any
practice can be legally permissible,” as the freedom of profession inscribed in the constitution

overrode even significant animal welfare concerns.
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Taking into account the constitutional protection of animals, the 2019 ruling on male chick culling
arrived at a different—and more nuanced—conclusion. In its ruling, the Federal Administrative
Court declared that the economic benefits did not constitute “reasonable grounds” for the practice of
killing newborn male chicks, and that the practice should eventually be stopped. However, the court
also weighed the interests of animals against the freedom of profession and right to property, also
contained in the constitution. It noted the fact that chick culling had taken place for decades, and that
the imminent arrival of new technologies would soon make chick culling unnecessary. Factoring in
these economic interests of hatcheries, the court set a loose timeline for the industry to transition in

the “near future,” enabling the industry to wait for broader availability of in-ovo sexing technologies.

B TEUAN R A B IR A A AL N ERRE IR - 2R ABYIIRERE
AZBHIR R - LB EIN A A FECT EAYELEH -

Aided by the updated constitution, the Federal Administrative Court was able to uphold the intent of

national animal welfare legislation without impinging unfairly on the interests of industry. The case

provides a model for giving animal interests a seat at the table in the modern constitutional state.

SE#E B Freedom of Religion
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The issue of religious slaughter has also been a source of tension with those concerned about animal

welfare. This has played out differently across jurisdictions that recognize animal protection in their

" Albert Schweitzer Foundation. (2019). Ruling on Chick Culling. https://albertschweitzerfoundation.org/news/ruling-
chick-culling
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constitutions. While constitutional recognition cannot resolve all such tensions, it has provided a

suitable platform for deliberating on this complex and multi-faceted issue.
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In May 2013, Slovenia published its amended Animal Protection Act that required that the stunning
of animals in ritual slaughter, except for some species killed outside of the slaughterhouse for private
consumption. The following year a Muslim association triggered a constitutional review of the
amendment, citing infringement on the freedom to practice one’s religion. The Slovenian court
delivered a unanimous judgement that the stunning requirement does not violate the constitution. It
argued that the constitution does not allow easily preventable animal suffering to be inflicted upon
animals, and that while the law may make access to halal meat more difficult, imported products are

still available.
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In making its ruling, Slovenia’s Constitutional Court acknowledged that constitutional rights (i.e.
freedom of religion) may only be limited by another constitutional right or provision, a criterion that
the protection of animal from cruelty meets. It also cited Article 9 of the European Convention on
Human Rights, which sets out select instances in which states may enforce limitations on religious
practice, including public morals. While no judgement would be able to please all parties, the court
clearly considered the freedom of religious practice and the interests of animals in make its decision,

a process only made possible by the admission of animals to the constitution.
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*! Presentation to EU Animal Welfare Platform. (2018). European Commission.
https://ec.europa.eu/food/sites/food/files/animals/docs/aw_platform 20180621 pres-14.pdf
= Lerner, P. & A.M. Rabello. (2015). The Prohibition of ritual slaughtering (Kosher Shechita and Halal) and the

freedom of religious minorities. Cambridge University Press, 22(1), pp. 41.
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A different approach has been taken by the courts in Germany, where animal protection also enjoys
constitutional recognition. In 1995, a Federal Administrative Court ruling supported a state’s refusal
to grant permits for halal slaughter practices, despite the presence of religious exemptions in the
Animal Welfare Act. The decision was challenged by a halal butcher in a case taken to the German
Constitutional Court. In 2002, the Constitutional Court overturned the earlier decision, preferring the
preservation of religious practice over animal welfare concerns. Interestingly, it was this decision that
sparked the political push to inscribe animal protection into Germany’s constitution. However,
despite the change in constitutional status, German courts have remained consistent in their decision
to preference religious practice over animal welfare on the issue of ritual slaughter, and rejected

attempts to close the religious exemption.
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The stance of the German courts may be influenced by Germany’s tragic history with regards to
religious persecution of religious minorities, lending greater weight to arguments for religious
freedom. Indeed, the National Socialist party also enacted a ban on religious slaughter during its rule
as part of its genocidal campaign against the Jewish community. However, the differing conclusions
of courts in Slovenia and Germany should be viewed as a success of the constitutional protection of
animals. Rather than being a prescriptive measure mandating specific outcomes, constitutional
recognition of animals leaves space for the proportional consideration of competing interests, in light

of cultural norms and historical circumstances.
E{3:EHEF] Indigenous Rights
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Political movements to secure the rights of indigenous people are also on the rise around the world,

» Eisen, J. (2017). Animals in the constitutional state. International Journal of Constitutional Law, 15(4), pp. 918.

24 Nattrass, K. (2004). “... Und Die Tiere” Constitutional Protection for Germany’s Animals. Animal Law, 10:283, pp

286. https://www.animallaw.info/article/und-die-tiere-constitutional-protection-germanys-animals
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and are worthy of respect and recognition. High regard for animals features in many indigenous
cultures. Although, in some cases conceptions may differ from the animal welfare framework,

requiring ways of resolving any tensions that arise.
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While not a nation, the constitutional treaties of the transnational European Union recognize the
sentience of animals and the need to consider them in formulating EU policies. At the same time, the
European Union has adopted the United Nations Declaration on the Rights of Indigenous Peoples,
committing it to upholding the rights of indigenous peoples. This enables useful lessons to be drawn

from the EU experience.
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Following public outcry over animal welfare violations in Arctic seal hunts and investigative reports
documenting cases of egregious cruelty in Canada and Norway—including sealers shooting animals
as they entered the water, resulting and death by bleeding and drowning, and veterinary observations
that many animals could not proved to be unconscious at the time of skinning —the EU in 2010
implemented a ban on the importation and marketing of seal products. The ban made specific
exemptions for seal products from hunts traditionally conducted by Inuit and other indigenous
communities, and which contribute to their subsistence, differentiating such hunts from commercial
seal hunting. Polls at the time showed 72% of Europeans supported the ban, which created a
certification label for seal products from indigenous communities able to be legally trade in the EU.
Following a review of the Directive by the European Commission in 2020, the European Commission
pledged to continue its engagement with the Inuit and other indigenous peoples as part of ongoing

refinement of the EU seal regime.

» Kuchler, T. (2010, April 7). Nordic hunters say EU seal ban wastes resources. EU Observer.
https://euobserver.com/news/29803

* Humane Society of the United States. (Date Unknown). About the Canadian seal hunt.
https://www.humanesociety.org/resources/about-canadian-seal-hunt

7 Nelson, A. (2015, September 8). Europe strengthens ban on seal products after WTO challenge. The Guardian.

https://www.theguardian.com/environment/2015/sep/08/europe-strengthens-ban-on-seal-products-after-wto-challenge
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In conclusion, the inclusion of animal protection in the founding treaties of the EU has enabled issues
of significant public concern to be properly addressed, while leaving substantial scope and flexibility

to respect the traditions, practices and beliefs of indigenous peoples, and their livelihoods.

484 Summary
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The constitutional recognition of animal protection is an important step to ensuring animal interests
are duly considered by the state. Rather than offering a rigid or prescriptive solution, constitutional
recognition provides a fitting legal framework for weighing up the interests of animals proportionally

against other important constitutional provisions.

* European Commission. (2020). Report from the Commission to the European Parliament and the Council on the
implementation of Regulation (EC) No 1007/2009, as amended by Regulation (EU) 2015/1775, on the Trade in Seal
Products. https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-4-F1-EN-MAIN-PART-1.PDF
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30 Diane Ryland, Animal Welfare Standards in Agriculture: Drivers, Implications, Interface?, in

AGRICULTURE LAW 181,184 (Mariagrazia Alabrese, Margherita Brunori, Silvia Rolandi, and Andrea

Saba eds., 2017).
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